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The Board of Alien Labor Certification Appeals (BALCA) recently upheld the denial of
an employer’s labor certification application on behalf of an employee because the
employer did not comply with applicable tax laws in paying the employee.

The case (Matter of Borja, BALCA Case No. 2006-INA-00054) involved a labor
certification filed on behalf of a housekeeper. The Department of Labor determined that
the employer had paid the employee (who was already working for the employer) in cash
and, as a result, was not reporting taxes properly. Due to the Employer’s failure to
comply with tax laws with respect to the job being offered in the labor certification, the
Department of Labor’s Certifying Officer (CO) denied the case and, on appeal, BALCA
affirmed the denial.

BALCA focused on the labor certification regulations at 20 CFR 8656.20(c)(7) which
state that the “employer’s job opportunity’s terms, conditions and occupational
environment are not contrary to Federal, State, or local law.” BALCA determined that,
“According to California and federal tax law, the Employer is required to report the
wages it pays to the Alien. The Employer has not reported the cash wages paid to the
Alien to federal or state authorities despite repeated warnings from the CO [the
Department of Labor’s Certifying Officer] that this is illegal.” The employer in this case
acknowledged its failure to do so and claimed that it was unable to do so because the
employee did not have a valid Social Security Number. The Certifying Officer and
BALCA found that the Employer’s failure to comply with tax laws throughout the labor
certification process meant that the Employer was not offering a job with lawful terms
and conditions of employment.

BALCA stated the following in its decision:

The Employer has not complied with applicable tax laws because it has
failed to report the wages it has paid to the Alien. The regulations
allowing the Alien to adjust her immigration status do not provide a free
pass for an Employer who continuously violates federal and state tax laws
throughout the labor certification process. The CO correctly determined
that the Employer was not offering a position with lawful terms and
conditions of employment because the Employer has yet to come into




compliance with federal and state tax laws. The CO properly denied
certification under 20 C.F.R. § 656.20(c)(7).

What can be learned from this case?

The Department of Labor has the authority to inquire into whether the employer is
complying with tax laws with respect to the job position being offered in the labor
certification case.

If the employer is paying the employee in cash and is not complying with tax laws, then
the Department of Labor, on the basis of this BALCA case, may seek to deny the labor
certification on the basis that the employer is not offering a job position with lawful terms
and conditions of employment.
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This article should not be taken as legal advice for any individual case or situation. This
information is intended to be general and should not be relied upon for any specific
situation. For legal advice, consult an attorney experienced in immigration law.




